Abstract: Markets are not a natural phenomenon but depend on a complex set of institutions. Commercial law enables and facilitates at--arm's--length market exchange. Competition law regulates freedom of contract in order to protect it from self--abolition. On the domestic level, these core pillars of the economic constitution have been safely installed by the modern nation state. However, on the global level the situation is different. Since in contrast to domestic trade, cross--border transactions are not conducted "in the shadow of law" but largely depend on private governance--mechanisms, the crucial question is whether the world market is able to reproduce its own institutional prerequisites. Consequently, we assess the potential effects of this privatization of commercial law on competition policy, namely the potential abuse of market--dominating positions resulting from a rise in the level of vertical integration on the world market as well as the potential of contracting around the ban on cartels by choosing arbitration rather than litigation as a means of commercial dispute resolution.
INTRODUCTION
Markets are a result of social organization rather than a natural phenomenon. Commerce, defined as the marketing of goods and services, is dependent on a complex set of institutions among which commercial and competition law figure quite prominently. Commercial law, understood as a set of efficacious institutions for the enforcement of contracts, enables and facilitates atarm's-length market exchange. Competition law, consisting of a ban on cartels, a prohibition of the abuse of dominant positions, and merger control, regulates freedom of contract in order to protect it from self-abolition. Taken together, commercial and competition law make up the core pillar of what was called the 'economic constitution' of market economies by German ordoliberalism. 4 Historically, the evolution of the economic constitution was tied to the nation state, and in case of the European internal market to the EU supranational legal system as backed by the Member States. After globalization, which entity provides the economic constitution of the world market? The WTO might be a candidate, but for now does not qualify as a provider of commercial and competition law. In the absence of a world state as a regulator, can the world market produce its own economic constitution by means of private ordering?
Indeed, many scholars claim that the global economy has generated private legal regimes for the enforcement of contracts, e.g. the New Law Merchant as a transnational commercial law.
Moreover, Gunther Teubner suggests that such private regimes are subject to auto-constitutional processes which enable them to reflect public policy considerations. 6 In the context of the economic constitution, this would imply that private actors on 'the law market' 7 do not only provide efficacious contract enforcement institutions, but also that they are able to prevent contracting parties from distorting competition through cartel agreements, for example. So are 'merchants of law' also acting as 'moral entrepreneurs' 8 when it comes to competition policy as a public good?
In this article we intend to analyze in some detail the potential anti-competitive effects of a privatization of commercial law and we discuss to what extent the self-constitutionalization of private regimes may be understood as a privatization of competition law. In a first step, we will argue that the institutional organization of cross-border commerce differs in fundamental ways from what we know from domestic markets due to the lower level of legal certainty created by the state legal system. Secondly, we will illustrate how international traders adapt to these differences by employing private governance mechanisms such as vertical integration (uniform governance) or international commercial arbitration (trilateral governance) in order to support their trade. Thirdly, we will assess the potential effects of this privatization of commercial law on competition policy, namely the potential abuse of market-dominating positions resulting from a rise in the level of vertical integration on the world market as well as the potential of contracting around the ban on cartels by choosing arbitration rather than litigation as a means of commercial dispute resolution.
QUALITY OF COMMERCIAL LAW AS CRUCIAL FACTOR FOR THE INSTITUTIONAL ORGANIZATION OF COMMERCE
Institutions are the foundation of economic exchange. Prominently defined by Douglass C. North as "the rules of the game in a society or, more formally, […] the humanly devised constraints that shape human interaction" 9 , institutions allow economic actors to predict the behaviour of potential trade partners, turning uncertainty into calculable risk and thus allowing transactions to take place. What kind of institutions a society will develop, however, is largely dependent on external factors. In the following sections we will show that due to the deficiencies of private law on the international level, the 'society of traders' engaged in cross-border commerce has developed institutions different from those employed in domestic trade, calling for differentiated considerations as far as competition in international market structures is concerned.
Deficient contract--enforcement and protection of property rights in international trade
Transactions are always threatened by uncertainty, resulting from the opportunistic behaviour of human beings. Only if payment and delivery happen simultaneously, no further institutional embedding of a transaction seems necessary. However, in a modern society based on the division of labour and credit, it is inevitable that goods and services are exchanged across large distances and time spans. With no direct means of control left, any party making an advance delivery or payment risks losing its transaction input, since for the other party it is the economically most reasonable behaviour to refrain from making delivery or payment and thus to double profits. Because of this risk, no party will move in advance. Consequently, the transaction will not take place at all.
In order to overcome this so-called 'prisoner's dilemma', a party which moves in advance must be able to expect with sufficient certainty that its counterpart will fulfil its contractual obligations. Within the modern nation state, this protection is granted by a judicial system that creates legal certainty with regard to the enforcement of contracts. Acting "in the shadow of law", 10 traders have a strong incentive to fulfil their contractual obligations since the costs of losing a lawsuit exceed the gain from cheating. 11 The enforcement of contracts and the protection of property rights -in short commercial law -thus form part of the economic constitution allowing economic exchange between anonymous parties. Commercial law, therefore, is a prerequisite for the emergence of competitive market structures.
However, in the absence of a 'world state', there is no supranational world private law regime that would generate a similar level of contractual certainty for cross-border trade. The judicial settling of conflicts concerning cross-border transactions, therefore, poses always three questions: (1) Which nation's courts are responsible for resolving the conflict? (2) Which national contract law are these courts supposed to apply in resolving the conflict? (3) Is a judgment from one nation state recognized and enforced in another nation state?
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In theory, these issues are addressed by private international law (PIL). Contrary to the wording, however, PIL does not represent international uniform law. Rather, each state's legal system has its own conflict of laws provisions. Although the idea of a global private law based on contracts under international law emerged already at the end of the 19th century, 13 enforcement of judgments. 15 Rather, domestic courts control autonomously whether a foreign judgment is in conformity with public policy. At least in Europe, these issues have partly been mitigated due to intensive integration efforts. 16 On the global scale, however, the problems remain largely unresolved.
In sum, the economic constitution for the world market lacks a functioning commercial law component. The resulting 'constitutional uncertainty' 17 on the international level causes additional transaction costs which often make the unassisted market unavailable as a form of organizing cross-border transactions.
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Private ordering as the institutional basis of cross--border trade
As a reaction, traders engaged in cross-border commerce have developed a variety of private governance mechanisms as functional equivalents to a state-organized private law system. It is not a question whether trade works without the protection of a state-organized private law system; it is only a question of how and how well it works. Not only in the modern age, but throughout history traders have managed to protect transactions in a way sufficient to allow economic exchange. There are a great number of studies on the ancient Lex Mercatoria or medieval Law Merchant supporting this fact. 19 Recent empirical data confirms that in international trade the case-load of commercial courts is by far lower than in domestic trade. 21 As a general rule it can be said that in international trade the relative weight of public governance mechanisms decreases while the importance of private governance mechanisms increases when compared to domestic trade.
GLOBAL ECONOMIC CONSTITUTION OUTSIDE THE "SHADOW OF LAW" -CAN PRIVATE ORDERING SUPPORT GLOBAL COMPETITIVE MARKET STRUCTURES?
So how does this shift towards private governance affect the economic constitution of global markets? In the following sections we will discuss two concerns which put into question whether private ordering is able to reproduce the elements of the economic constitution necessary for competitive market structures on the global level. Firstly, the deficiencies of state-organized commercial law influence market structures, namely causing an elevated extent of vertical integration and thus reinforcing the danger of abuse of dominant positions. Secondly, private governance mechanisms are prone to neglect matters of public interest in favour of private interests. Specifically, we will ponder the question whether by choosing arbitration instead of litigation international traders are able to contract around the ban on cartels.
Vertical integration -An inevitable consequence of private ordering
Vertical integration is the competition law issue which is most closely related to the choice of governance mechanisms. As we will show, any sort of private ordering necessarily implies vertical integration. In order to explain this relationship, we will use the theoretical model of transaction costs economics (TCE). 
Private ordering, vertical integration, and the assumption of efficient market structures: why common theory fails on global markets
Based on the 'make-or-buy' decision, TCE analyzes the costs which arise when goods or services are transferred from one economic unit to another. 'Make-or-buy' characterizes the extreme points of a continuum of governance mechanisms which can be used to organize a transaction. On the one hand, an economic actor can 'make' a good or service itself, i.e. completely integrate the production and/or distribution process into its own firm structure. On the other hand, it can 'buy' the good or service externally from a third party on the market. What distinguishes 'market' from 'firm' is the way control is exerted. In a firm, no external actors are involved. Rather, there are only internal transactions between different sub-units of the same firm or corporate group, governed by means of hierarchy, i.e. a command-and-control structure based on property rights. On the market, in contrast, there is no such control over the counterparty of a transaction because both parties are completely independent from each other, i.e. 'at arm's length'-trade. However, actors are not bound to the extremes of market or firm. They may also combine elements of both, forming 'hybrid' governance mechanisms. Graphically, the spectrum of possible modes of governance for transactions can be depicted as a straight line from market to firm with an infinite number of combinations of both mechanisms in between. Any form of private ordering means departing from market governance and moving towards the firm. Consequently, it also means employing elements of the way a firm exerts control over transactions. Thus, hybrid governance mechanisms always include elements of dependency and subordination as weaker forms of the hierarchy and orders employed in the firm. In principle, there are three options to stabilize transactions this way. 23 First, actors can create dependency by enlarging the number of actors involved in a transaction, so a party defecting from its contractual obligations will face sanctions by third parties, e.g. a loss in reputation. Second, actors can bundle multiple transaction issues, so the counterpart will be bound to its obligations in order to gain the profit from all transactions. Third, business relations can be stretched over time, creating long-term dependencies between the actors. Moreover, these instruments can be combined in order to maximize effects. No matter if relational contracts, trade clubs, or reputation networks are analyzed: all of these mechanisms are based on the said instruments creating a certain level of dependency and/or subordination as elements of vertical integration. Influenced by the ideas of the so called Chicago School, 24 modern competition policy employs TCE's 'make-or-buy'-model to support its assessment that vertical integration is per se beneficial. 25 Depending on the factors specificity, uncertainty, and frequency, it is argued that for each transaction a certain governance mechanism in between market and firm is most suitable, i.e. offers the best compromise between the benefits and disadvantages of either extreme. Markets on the one hand offer low costs of organization and ideal incentives for the actors involved, but on the other hand allow no control over the counterpart's behaviour. The firm, in contrast, offers a maximum of control but suffers from high bureaucratic costs and low incentives. It is concluded that any governance mechanism chosen to organize a certain transaction must be the most efficient instrument, for if the compromise between market and firm elements was not ideal, it would eventually be crowded out by the force of competition. As a macroeconomic consequence, it is argued that due to the pressure of competition the benefits gained from this efficient choice of governance mechanisms will eventually be passed on to the consumer. However, this reasoning is conclusive only under circumstances found within modern nation states. The 'make-or-buy'-model takes for granted an institutional framework which grants free choice between the market and the firm. But this is the case only if there is a system of private law which reliably protects property rights and enforces contracts. As on the free market actors are not able to exert any influence on the counterpart's behaviour, market governance is dependent on an external governance mechanism safeguarding transactions. Such external protection is guaranteed by the private law systems which developed nation states provide for domestic trade, but -as shown above -not for cross-border trade. 26 Outside the 'shadow of law', actors in cross-border trade are forced to revert to private governance-mechanisms and thus use means of vertical integration. Consequently, the level of vertical integration in cross-border transactions will be higher than in domestic trade, given that all other factors -i.e. the frequency, uncertainty and specificity of transactions -remain unchanged. What implications does this have on the assessment of vertical integration? Looking at single transactions it is true that vertical integration is indeed efficient. In fact, in situations where there is no system of private law enabling market transactions, private ordering and thus vertical integration is the only way to organize economic exchange. However, this does not support the conclusion that vertical integration is beneficial in general. Rather, from a macro-economical point of view, the elevated level of vertical integration on global markets is quite alarming. Due to the euphoria about the efficiency advantages of vertical integration, its costs and incentive disadvantages vis-à-vis markets are neglected. Control is costly. Hybrid governance mechanisms such as letters of credit or arbitration entail significant additional transaction costs. Trade clubs and trade intermediaries take commissions. Even to the extent that international trade is safeguarded by a transaction-specific mélange of public and private governance mechanisms, 27 already in the negotiation phase significant transaction costs arise through the involvement of international law firms. Moreover, vertical integration abolishes market incentives and causes friction within the organizational apparatus ('X-Inefficiency'). Due to these disadvantages, O. E. Williamson -one of the leading TCE scholars -called the firm-internal conduct of transactions the organizational form of last resort. He gives clear guidance: "try markets, try hybrids, and have recourse to the firm only when all else fails." of transactions justify the high level of time and effort used. Otherwise market governance is the more attractive organizational form, as it allows a leaner internal administration and offers optimal incentive structures through competition. Not only in theory, but also in economic practice it can be observed that economic actors recognize and utilize the advantages of a low level of vertical integration if circumstances allow them to do so. In order to save administrative costs and to gain flexibility, corporations tend to decouple activities outside of their core competencies from the hierarchy of the firm and to transfer them to other companies by virtue of outsourcing and off-shoring. However, economic studies demonstrate that corporations tend to outsource only into those countries in which legal institutions provide for an efficacious enforcement of contracts.
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To sum up, vertical integration does enable global economic exchange -but only at high costs. Via the final price for any good or service provided across borders, the consumer pays the profit margin of providers of private governance mechanisms. Against this background, vertical integration is not per se beneficial, but may have been chosen as an inferior type of governance mechanism only because market governance was unavailable due to the deficits of the international private law system. The tailor-made governance solutions of transnational commerce lack the economies of scale that a state-organized private law regime offers as safeguarding mechanism for the multitude of relatively unspecific transactions. 30 Thus, for the sake of a conclusive assessment of vertical integration, it is not enough to lean back and be comfortable with the lax treatment in competition law.
No comprehensive remedy for vertically concentrated market structures to be expected
A solution to this problem seems hard to reach in practice, though. Adopting stricter competition rules vis-à-vis vertical integration would be counterproductive: due to the deficits of private law on the international level private ordering, and thus vertical integration, is the only mechanism enabling cross-border trade. Theoretically, only improvements of international commercial law as part of a world economic constitution -i.e. the protection of property rights and the enforcement of contracts across national borders as those parts of the economic constitution necessary for the emergence of market economies -would tackle the root of the problem. the political will -at least partial improvements would be possible.
32 Success stories like the European Union show that unifying legal systems across national borders can work in practice. On the global level, however, no similar development is in sight. Against the background of diverse national interests and judicial conflicts, at least in the closer future no comprehensive approach has any realistic chance to succeed.
International arbitration -An instrument able to support competitive structures on the world market?
Even if national systems of private law cannot sufficiently protect international transactions, does not international commercial arbitration offer a viable solution to conduct trade between anonymous parties across borders and thus allow cross-border market governance?
Arbitration as an instrument partially enabling cross-border market trade
Frequently relied on in international trade, arbitration indeed serves the same function as statebased court systems as far as facilitating trade is concerned. Contractually equipped with jurisdictional powers for a specific transaction, arbitral tribunals serve as independent third parties resolving the prisoner's dilemma between anonymous actors. Most importantly, the enforcement of the tribunals' decisions does not necessarily have to rely on dependency and subordination, as is usually inherent to private ordering. Rather, decisions are enforceable via the nation states' private law systems: Having ratified the so called 1958 New York Convention, most countries enforce decisions of arbitral tribunals via the apparatus of their private law systems with only very limited options of de novo review of the decision. It must be kept in mind, however, that due to several shortcomings arbitration does not offer the same universal kind of protection as guaranteed by state-based private law systems. Whereas the latter are accessible for any sort of claims, international arbitration favours economically powerful players and high-value transactions. 33 This mainly results from the relatively high costs of arbitration procedures. 34 Paying extremely high fees for arbitrators and councils alike -mostly lawyers from international law firms with hourly wages well beyond 350 € -is reasonable only, if justified by the sum at stake. Empirical research shows that a small claim procedure in front of state courts costs only a fraction of what the same procedure in arbitration. 35 While access to justice in front of public courts is granted by constitutional law, e.g. Article 6 ECHR, and backed by legal aid for destitute parties, arbitral tribunals will deny opening procedures if a party is not able to make an advance payment for the expected costs. Further, two additional structural deficits of arbitration limit its institutional reach. First, arbitral tribunals often do not publish their awards. Thus, arbitration does not allow for the production of legal certainty for third parties which is a by-product of judicial precedent. Second, arbitral 32 A plethora of suggestions for improving the state protection of private law can be found in Calliess/Hoffmann, Effektive Justizdienstleistungen für den globalen Handel, ZRP (2009) p. 1-4. 33 For an extensive analysis of the role of international arbitration for small and medium-sized enterprises cf. to Parise-Kuhnle, Transaktionssicherheit im Außenhandel durch prozessualen Rechtsschutz -eine Untersuchung aus der Perspektive kleiner und mittelständischer Unternehmen, CRC 597 "Transformations of the State" Working Paper Series, forthcoming. 34 wards are final and binding, i.e. there are no stages of appeal involved in which decisions are reviewed in substance for their overall consistency and coherency. This lack of control makes arbitration prone to biased and unpredictable decisions, calling into question the fairness of the proceedings. Without any objective control according to common legal standards, arbitrators might be tempted to render the decision most favourable to economically powerful parties because as repeat players they will most probably be able to channel future arbitration business to them. For experienced lawyers it is easy to justify any outcome of the proceedings in a way that is not contestable by the very limited means of control of national courts over arbitral awards. Since it takes a violation of domestic public policy in order to successfully contest an arbitral award in front of a state court, such proceedings are rarely successful. Whereas economically powerful players have the capacity to cope with the resulting unpredictability, the risks might be too high for small and medium-sized enterprises facing bankruptcy in case of unfavourable awards. 36 To sum up, arbitration is neither accessible to the broad public, nor does it grant a level of justice comparable to a state-organized system of private law. Nevertheless, arbitration supported by public enforcement via the 1958 New York Convention is able to lay the foundation for at arm's length market transactions at least for economically powerful, repeat players. In this limited respect, international arbitration does indeed enable market transactions between independent and anonymous trade partners on the global level.
Private vs. public interest: Is arbitration able and willing to protect the antitrust law?
If arbitration enables cross-border trade between anonymous parties and thus allows for competitive international market structures, then why should it raise any issues as far as competition law is concerned? In order to answer this question one needs to look at the different interests involved in the governance of transactions. Primarily, private governance mechanisms serve the interests of the transacting parties. They are functional equivalents to state-organized private law systems as far as the trade-facilitative function is concerned. Arbitrators, for instance, offer services as professional trade facilitators: they are engaged and paid for by the transacting parties and render their award in order to enforce contractual obligations. In other words, they are primarily bound to the private interests of the transacting parties as their customers. The protection of competition, however, is a goal of public interest. Competition law forms part of regulatory law limiting individual freedom in order to achieve better economic results for the public. Thus, at least from an ex-ante point of view it usually runs counter to the interests of private parties involved in a certain transaction. As public institutions, state courts have to consider both the facilitative and the regulatory aspects of private law. While enforcing commercial contracts and protecting property rights, at the same time they have to exercise public control functions by limiting the private autonomy of commercial actors with regard to public interests and public good. It is highly doubtful, however, whether and to what extent arbitral tribunals as private institutions have the obligation, capacity, and willingness to take into account matters of public policy. As in principle international arbitral tribunals are not bound to apply specific national regulatory rules, it comes natural to assume that interests of the public are neglected in favour of the private interests of the transaction parties. Already the German Reichsgericht noted that "only an unconditional submission under a specific lawmaking authority [...] guarantees that the contractual relationship will be regulated, if necessary, against the selfish will of the economically stronger partner or of both partners, with regard to those public policy concerns that are based on general principles of law." 37 Some proponents of the New Law Merchant, however, do not agree with these concerns. They argue that transnational commercial law not only encompasses substantive legal norms in the interest of the contracting parties, but also creates its very own transnational public policy norms. Specifically, Gunther Teubner has proposed the idea that private governance regimes are bound to 'auto-constitutionalize', i.e. to develop a body of higher-ranking norms functionally equivalent to national constitutional law.
38 Therefore, the argument goes on, the transnationalization of law is not per se problematic: Law beyond the state is not necessarily inferior to state-made law when it comes to accommodating public policy concerns. From this perspective, transnational law may even be depicted as being able to overcome the public/private distinction as such, by way of establishing more inclusive processes of regulation that involve both state and non-state, civil society actors.
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A thorough analysis of international arbitral awards reveals that neither the fears nor the hopes voiced with regard to public policy in international arbitration are entirely justified. This follows from the precarious status of the arbitration regime itself. While international arbitration enjoys a high degree of autonomy from domestic legal systems, at the same time it is not wholly independent from the state. Arbitral tribunals do not form part of any domestic jurisdiction but are still heavily influenced by and dependent on domestic procedural law and state courts. This tension goes back to the hybrid character of international arbitration, 40 combining privately organized tribunals and proceedings with public means of enforcement, as reflected by the 1958 New York Convention. According to this almost universally ratified convention, on the one hand, the autonomy of the private character of the proceedings is respected as all State Parties to the Convention must enforce awards rendered by international arbitral tribunals on their territory without de novo review as to their substance. 41 On the other hand, a certain protection of public interests is granted as in a strictly limited number of situations recognition and enforcement may be refused, especially if such enforcement were contrary to the public policy of the country where enforcement is sought. 42 For the same reason, an arbitral award may be set aside by domestic courts under Art. 34 para 2(b)(ii) of the UNCITRAL Model Law on International Commercial Arbitration (UNCITRAL Model Law), on which the procedural law concerning arbitration is based in most states. Thus, the New York Convention defines both the independence and the limits of international arbitration vis-à-vis domestic regulation. While based on the will of the parties and the discretion of the arbitrators the tribunal is free to apply the law deemed appropriate to satisfy the private interests of the conflict parties, a certain protection of public interest is granted by the necessity to render a valid and enforceable award. Also the arbitration rules of the International Chamber of Commerce (ICC) in Paris, the leading provider of international commercial arbitration services worldwide, reflect this tension. According to Art. 17 para 1 of the ICC Arbitration Rules, "[t]he parties shall be free to agree upon the rules of law to be applied by the Arbitral Tribunal to the merits of the dispute. In the absence of any such agreement, the Arbitral Tribunal shall apply the rules of law which it determines to be appropriate." Article 35 of the Rules, in contrast, provides that "[i]n all matters not expressly provided for in these Rules, the Court and the Arbitral Tribunal shall . . . make every effort to make sure that the Award is enforceable at law." In addition, Art. 6 of the Internal Rules of the ICC Court of Arbitration provides that all ICC arbitral awards are scrutinized by the ICC's central administrative body with regard to requirements of the "law of the place of arbitration." The tension between autonomy and public oversight in arbitration is reflected on the level of the applicable substantive law, specifically with regard to the application of mandatory rules of law. In domestic legal systems, mandatory rules of law are norms which cannot be derogated from by agreement of the parties -and thus limit party autonomy. This limitation is based on the assumption that certain 'fundamental' norms must not be left at the parties' disposal. It is well established that state courts, when they enforce commercial contracts and protect property rights, at the same time exercise public control functions with regard to (1) public interests or public good such as a workable competition or a stable currency, (2) the effects of contracts on third parties, e.g. on creditors outside the contractual relationship, and (3) the protection of weaker parties within the contract itself, such as the protection of consumers or employees against the unilateral exercise of private autonomy by economically dominant actors. Even in cross-border disputes, domestic courts apply certain mandatory norms, regardless of the law otherwise applicable, as 'overriding mandatory provisions' (e.g. Art. 9 Rome I Regulation) or with reference to the 'public policy of the forum' (e.g. Art. 21 Rome I Regulation). The doctrinal reconstruction of such mandatory norms in conflict-of-laws rules widely differs among jurisdictions and relies on very diverse doctrinal concepts. 43 Usually, the reach of 'overriding' mandatory provisions, i.e. those mandatory provisions which are applicable to cross-border disputes, is considered as more limited than that of 'ordinary' mandatory, i.e. purely domestic norms: Only those mandatory norms which protect 'essential regulatory interests' of the state concerned are applied to cross-border situations. 44 Furthermore, there is disagreement as to the question whether domestic courts should only apply the overriding mandatory provisions of the forum state or also those of third states. Nonetheless, the concept of internationally mandatory norms protecting public policy is entrenched in every domestic system of conflict of laws. Things become more complicated when it comes to arbitration, though. As arbitral tribunals in international cases do not serve as guardians of any national public policy, they are in principle not obliged to apply the mandatory rules of any country's jurisdiction. Rather, as recognized in the 1958 New York Convention, arbitration is based on contractual choice-of-law and choice-offorum clauses. Consequently, the parties of a contract are free to choose the procedural and substantive rules applicable to any potentially arising conflict and thus to 'opt out of regulation' 45 . Classical conflict-of-laws methods for dealing with this problem have proven rather unsatisfactory in arbitration as they are deeply rooted in national preconceptions of public policy and the fact that domestic courts are bound by a specific national constitutional order. International arbitral tribunals, in turn, do not have ties to any specific legal system. Though physically seated within a national jurisdiction, it is assumed by most scholars and practitioners that arbitral tribunals do not have a forum state. Rather, international arbitral tribunals operate delocalized and disconnected from domestic laws and policies. This results in the paradoxical situation that for an arbitrator, "there is no foreign law" 46 while at the same time, "every law is foreign law". 47 
Difficulties in the emergence of transnational competition law
Consequently, there is no clear-cut solution as to the application of mandatory law in international arbitration. Still, it is commonly accepted that also in arbitration, matters of public policy have to be recognized and protected at least to a certain degree. The question is, however, which rules have to be applied in order to grant that protection. For international arbitrators confronted with this question there is not much legal guidance. The necessity to render an enforceable award forces the arbitrator to take into account the mandatory law of nation states potentially involved in the enforcement of the award, at least as far as breaches of those rules also lead to a violation of national public policy. The problem is, however, that usually it is not possible to predict in which country an award is going to be enforced. Acknowledging this difficulty, there have been attempts to develop a system of 'transnational public policy' based on the ground-breaking work of Pierre Lalive 48 in order to carve out a concept of mandatory norms irrespective of the particularities of national law. However, apart from undisputed core elements like the recognition of the jus cogens of international law, anti-corruption rules, the principles of universal justice, and a minimum standard of human rights, there is no common understanding of which norms form part of transnational or truly international public policy. In absence of a 'world-constitution' the status of normative hierarchies in transnational law remains largely unresolved. Notwithstanding these difficulties, some very important domestic courts have expressed high expectations as far as specifically the application of competition law by arbitral tribunals is concerned. In its famous Mitsubishi decision 49 in 1985 the US Supreme Court held that a contractual dispute between a Puerto Rican and a Japanese party was arbitrable although the contract potentially violated the US Sherman Act and thus American public policy in antitrust law. The Supreme Court argued that an arbitration procedure would not violate public policy since the Japanese arbitral tribunal would apply the Sherman Act just the same as an American court would do. Complementary to the Supreme Court's decision, the ECJ ruled in the Eco Swiss case 50 that all courts in EU Member States are obliged to annul arbitral awards that are contrary to Art. 81 EC Treaty (now Art. 101 Treaty on the Functioning of the European Union; TFEU). The reasoning was twofold: the ECJ argued that on the one hand antitrust law formed an integral part of European public policy, allowing annulment according to Art. 34 para 2(b)(ii) UNCITRAL Model Law, and on the other hand a disregard of antitrust law justified refusing the recognition and/or enforcement of arbitral awards under Art. V para 2(b) of the New York Convention. The message to arbitral tribunals involved in both decisions is rather clear: domestic courts consider competition law to form an integral part of public policy which has to be respected by international arbitration, and any disregard thereof will result in annulment of the award and refusal of its recognition and enforcement. However, even if an arbitrator willing to render an enforceable award knows only that he has to take into account competition law, the courts' decisions do not give him any further guidance as to how he has to apply competition law, namely which rules he has to apply according to what rules of conflict. Against the background of this conflict, it must be asked how international arbitral tribunals cope with the application of competition law in practice. In order to clarify this matter, we have conducted an empirical case-by-case analysis of international arbitral awards. 51 This analysis reveals that despite all doctrinal difficulties arbitral tribunals are willing and able to apply competition law, specifically the ban on cartels as codified in Art. 101 TFEU. In the last 15 competition law. 52 The analysis of those cases shows that arbitral tribunals do apply competition law provisions in principle. The dilemma of which rules to apply is solved in a rather pragmatic manner. Without resorting to any common methodology, arbitrators employ rules from different normative levels in order to justify the application of competition law. This inconsistency of methodology and the lack of judicial review by an appellate body, however, sometimes lead to troubling inconsistencies of arbitral case-law. This can be exemplified by two contradictory decisions in rather similar cases: whereas one tribunal held that, following the Mitsubishi case and the general consideration that arbitrators "should always be concerned about the efficacy of their awards", Art. 101 TFEU had to be applied to a contract even though the parties had chosen New York State law as applicable law, 53 another tribunal flatly ruled that antitrust disputes were not arbitrable under New York State law -and therefore left antitrust law unapplied. 54 Most awards which are concerned with antitrust norms, however, simply take their applicability for granted if those rules form part of the law applicable to the contract as a whole. 55 If, for example, the parties have agreed on Belgian law as applicable to their contract, arbitrators would not engage in any further methodological reasoning but simply apply European antitrust law as part of the mandatory law common to all EU Member States. Consequently, as this focus on the chosen law regime invites parties to escape from strict regulation by choosing the most lenient law, arbitral tribunals incidentally use more sophisticated conflict-of-law arguments in order to justify an application of European antitrust law even if the parties have chosen the law of a third state. However, while in such cases domestic courts would rely on the so called 'loi de police' or the 'governmental interest analysis' method, arbitral tribunals prefer the 'law as a fact'-doctrine, 56 which allows them to take into account merely the factual effects of mandatory norms beyond the chosen law without, however, granting them force of law. For example, an arbitral tribunal might refer to force majeure provisions under the chosen law in order to rule that a contract infringing European anti-trust law is unenforceable. Problems intensify in those arbitration proceedings which allow the decision of conflict by amiable composition, i.e. not according to specific rules of law but according to general considerations of equity and the customs of international trade. As by choosing this type of proceedings the parties have expressed the clear will to exempt their contractual relation from the rule of law altogether, arbitral tribunals might argue that consequently the contractual relation should not be subject to any national regulatory law, neither. In the line of this argument, the only regulatory limit to the parties' autonomy is transnational public policy as part of the lex mercatoria. In this vein, an arbitral tribunal sitting in Switzerland ruled that European antitrust law did not form part of transnational public policy. 57 Considering the divergent approaches to antitrust law in different jurisdictions, this reasoning is convincing. How to design competition law is a highly disputable political question traditionally decided within the democratic decisionmaking processes of the constitutional nation-states. For this reason it is to be doubted that beyond hard-core cases of anti-competitive behaviour there will ever be universal rules giving guidance to arbitrators in the transnational context.
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CONCLUSION
To answer the leading question of this article: The world market can reproduce its own prerequisites -but to a limited extent only. First, it cannot be denied that private ordering is able to substitute for state-organized commercial law. However, on the one hand, the tailor-made governance mechanism employed in cross-border trade lack the economies of scale that a state-organized private law regime offers as safeguarding mechanism for the multitude of relatively unspecific market transactions. On the other hand, as private ordering builds on dependency and command-and-control structures and thus necessarily implies vertical integration, international market structures suffer from a higher level of economic concentration and are more prone to the abuse of dominant market positions. Consequently, private ordering as opposed to state-organized commercial law allows crossborder trade at high costs and little market incentives only.
Second, as far as the competition law component of the world economic constitution is concerned, the example of international arbitration shows that private governance mechanisms are able to reproduce constitutional elements to a certain extent, but are still far from a comprehensive solution. As shown above, the application of competition law by arbitral tribunals suffers from several inconsistencies. Also the development of a comprehensive 'transnational competition law' seems unlikely due to the different national approaches to antitrust regulation. However, this should not block the view from the positive results of our analysis of ICC awards. Even if the tribunals' reasoning may be inconsistent or sometimes not convincing: at least ICC tribunals -in the vast majority of cases -are able and willing to apply competition law as soon as they decide according to rules of law. It has become clear that arbitration cannot be regarded as a governance mechanism generally allowing parties to 'opt out of regulation'. Already at the current point of time, parties agreeing on an arbitration clause have to expect that a tribunal resolving any potential conflict in the contractual relation will consider the protection of competition as a goal of public interest, even if this runs counter to the ex-ante private interests of the parties. Partly this is a result of the fact that from an ex-post perspective, i.e. after a conflict has arisen, one party often has an interest in voiding the contract and, therefore, refers to the ban on cartels as an issue of public policy. Within the European Union, the application of competition law is guaranteed by the jurisdiction of the ECJ. Since according to the decision in the Eco Swiss case awards contrary to EU competition law will be annulled by any public court in the Member States of the EU, any arbitral tribunal sensitive to the criteria laid down in Art. 35 of the ICC rules will apply competition law. Since it is one of the main goals of arbitration to render enforceable awards useful to the parties, any award potentially enforceable within the EU will consider competition law. As a large part of world trade is at least indirectly connected to the EU and thus might involve the enforcement of an award in Europe, the ECJ's legislation has great impact. If other economically powerful jurisdictions were to implement similar rules, the universal application of competition law by arbitral tribunals could be put on a more stable foundation. Also changes to the procedural rules of international arbitration itself could further enhance the uniform application of competition law. In the long run it seems inevitable to push for a more thorough publication of awards in order to both allow a broader discussion of arbitral awards and enable arbitral tribunals to carve out more consistent decision-making criteria on a case-by-case basis. The upshot for the development of a more efficient and fair world economic constitution is that public players will have to actively support the world market in reproducing its institutional prerequisites. While private ordering is able to allow a respectable level of cross-border commerce and enforce antitrust law to a certain extent, both the commercial law and the competition law element of the current world economic constitution remain under-developed in contrast to its domestic role models. In the long run, only further cooperation of national private law systems across borders will help lowering the level of vertical integration in international trade and thus allow fair market structures. Also, as far as the application of antitrust rules by arbitral tribunals is concerned, nation states will have to keep up the pressure on international arbitration organisations to apply and enforce competition law.
